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Pursuant to Article 138, paragraph 1 of the Constitution of the Republic of Serbia
 and Article 31, paragraphs 1 and 2 of the Law on the Protector of Citizens
, acting on the basis of facts and information obtained through the execution of his powers of control, the Protector of Citizens hereby

ESTABLISHES

The Pension and Disability Insurance Fund of the Republic of Serbia (hereinafter referred to as: the Fund) has made omissions in its work, thus violating the rights of citizens. These omissions have been caused by unlawful and incorrect actions of the competent organisational unit of the Fund, when deciding on the exercise of citizen rights arising from the pension and disability insurance.

The situation in the Fund is the following:

1. The procedures conducted by the first-instance and second-instance authorities upon the requests of citizens are unreasonably lengthy;

2. The registry records are not updated and the Fund often passes to citizens the obligation of data provision and/or repayment of contributions, thus concealing the lack of data of which it should keep records;

3. The Fund rectifies its own omissions in calculating and paying pensions to citizens and removes their consequences by obligating citizens to return the overpaid amounts;

4. The decisions concerning the rights and duties of citizens do not include all required elements: legal grounds for issuing these decisions, relevant facts and circumstances and specific reasons for issuing such decisions;

5. Necessary professional assistance is not provided to lay parties in an appropriate manner and the officials are not sufficiently helpful, correct, courteous and accessible in communication with citizens;
6. The citizens who addressed the Protector of Citizens with complaints against the work of the Fund were experiencing inconveniences afterwards.

The established omissions in the Fund’s work constitute the violation of good administration.

Urging the Pension and Disability Insurance Fund of the Republic of Serbia to rectify the identified omissions, the Protector of Citizens issues the following: 

R E C O M M E N D A T I O N S
The Fund should:

1. Ensure that any decision upon request or complaint is issued within a reasonable time, without delay and no later than the legally prescribed deadline. The same rules will apply to responses to citizen requests and responses to official correspondence.

If for objective reasons, due to the complexity of procedure or raised issues, the decision cannot be reached within the prescribed deadline, the Fund will inform the citizen thereof and take all available measures to issue a decision as soon as possible.

2. Keep accurate and updated records of the insured persons, contribution payers and rights beneficiaries, and check the accuracy of data entered in the applications for registry records, as provided by law.

3. If the Fund’s official makes an omission in his or her work, which has an adverse impact on the rights and interests of citizens, the Fund will apologise and remove the consequences of such omissions in the fastest way possible, and inform the citizen of his or her right to adequate legal remedy.

4. Ensure that any decision which could adversely affect the rights, obligations and lawful interests of citizens has an explanation, which includes legal grounds for the issuance of such decision, relevant facts and circumstances and specific reasons for which such decision has been issued.

The Fund will refrain from issuing any decisions without solid grounds or individualised reasons for the decision.

5. Improve and enhance the work of legal aid services and train the employees who provide citizens with professional assistance in the field of ​​pension and disability insurance. The Fund will instruct the employees of organizational units that they should be helpful, correct, courteous and accessible in communication with citizens, and that they should provide citizens, at their request, with the information about the pending procedures.
6. The Director of the Fund will send a written notice to all organisational units reminding them that citizens should not suffer any consequences nor must they be reproached in any way for using their legal right to address the Protector of Citizens or for providing the information relevant to the investigation conducted by the Protector of Citizens. Those who act contrary to the obligation to protect and respect the rights of citizens must be subjected to disciplinary sanctions.

The Pension and Disability Insurance Fund will notify the Protector of Citizens, within 60 days of receiving these Recommendations, of taken measures and compliance with the recommendations.

R a t i o n a l e: 

Having handled a large number of citizen complaints relating to the exercise of the rights arising from pension and disability insurance before the relevant organisational units of the Fund, the Protector of Citizens has conducted investigations aimed at controlling the regularity and legality of the Fund’s work. The Protector of Citizens has received to date 521 complaints against the work of the Fund, of which 150 in 2010. 

The investigations aimed at controlling the regularity of the Fund’s work conducted so far by the Protector of Citizens revealed certain shortcomings in the work of this institution which are so frequent that they cannot be considered only the omissions of individual organisational units.

The procedures conducted by the first-instance and second-instance authorities are unreasonably lengthy. – The Protector of Citizens has established that the complainants are waiting up to several years for the issuance of decision upon their requests for the exercise of the rights arising from pension and disability insurance.

In that way, the Fund acts contrary to the provisions of the Law on General Administrative Procedure
 which stipulates that the authority is obliged to adopt a decision and serve it on the party as soon as possible, but not later than within one or two months (Article 208). The elapsed time measured in years constitutes a significant departure from the time-frame in which a decision must be issued.

The registry records are not updated and the Fund often passes to citizens the obligation of data provision and/or repayment of contributions, thus concealing the lack of data of which it should keep records – On the basis of allegations from complaints and conducted investigations, the Protector of Citizens has established that the competent authorities do not have accurate records of paid contributions, dates of the beginning and termination of insurance, insurance period, amount of paid contributions, and therefore the Fund passes to citizens the obligation of providing the required data and/or indebts citizens with already paid contributions.
Such conduct of the authority is contrary to Article 125, paragraph 1 of the Law on Pension and Disability Insurance, which stipulates that the Fund shall maintain the registry of insured persons, contribution payers and beneficiaries of the rights arising from pension and disability insurance, and Article 135, paragraph 2 of the same Law, which determines the Fund’s duty to check the accuracy of data entered in the applications for registry records, to request evidence and inspect the records and documentation proving the data entered into applications.

The Fund obligates citizens to return the overpaid pension amounts, which occurred as a result of its own omissions. – The Protector of Citizens has noticed that the Fund’s omissions created some situations where complainants were issued decisions, which replaced temporary ones, but the amount of pension was smaller than the amount specified in temporary decisions. In such situations, the Fund informed the complainants that they were obliged to repay the incurred debt.
In that way, the Fund acted contrary to the principles of good administration, given that the omission, of which the citizen was not aware and which was made by the Fund’s employees, adversely affected the legal status of citizen. Acting in that way, the Fund violated the principles of fairness and legal certainty, which are the foundations of every legal system.

The official documents by which the Fund decides on the rights and duties of citizens have shortcomings, i.e. they do not include all legally required elements. - The existence of such shortcomings constitute the violation of Article 199 of the Law on General Administrative Procedure, which specifies which elements a decision should contain and provides that the rationale of a decision shall contain a brief outline of the parties’ claims, the established facts and if necessary, the reasons that were decisive in establishment of evidence, the reasons why any of the claims of the parties has not been granted, the legal regulations and the reasons which, in view of the established facts, have been used for adoption of the decision stated in the wording. The Law on Pension and Disability Insurance provides that the rights arising from pension and disability insurance, exercised in the Fund, are provided in the procedure prescribed by the law governing general administrative procedures.
The Fund employees often do not provide lay parties with all necessary professional assistance and behave incorrectly and discourteously, contrary to the principles of good administration. – Taking into account the allegations from complaints and the individual interviews with complainants, the Protector of Citizens has observed that some officials of the Fund do not act in the spirit of good administration and thus violate the provisions of the Law on Pension and Disability Insurance stipulating that the Fund shall provide the insured persons and rights beneficiaries with professional assistance in the procedure of exercising their rights arising from pension and disability insurance and the procedure of determining pensionable service. The principle of providing assistance to the parties is incorporated also in Article 15 of the Law on General Administrative Procedure, according to which the authority conducting the procedure shall ensure that the ignorance and illiteracy of the parties and other participants in the procedure do not prejudice the rights they enjoy under the law.
The citizens who addressed the Protector of Citizens with complaints against the work of the Fund were experiencing inconveniences due to that fact. – Some complainants stated that the Fund employees were expressing their disapproval with the fact that citizens had addressed the Protector of Citizens and filed complaints against the work of the Fund, and in some cases they were told that they would have exercised their rights sooner if they had not addressed the Protector of Citizens. 
Such conduct of individual Fund officials is contrary to the right of any natural person or legal entity, national or foreigner who considers that their rights have been violated by an official document, action or failure to act of an administrative body, to file a complaint with the Protector of Citizens
 and the legally prescribed obligation of administrative authorities is to cooperate with the Protector of Citizens in investigations
. Such conduct is contrary to the principles of good administration that require administrative authorities to rectify their omissions, and it is extremely unethical. Finally, it causes huge damage to the authority of the institutions of the Republic of Serbia and undermines citizens' trust in them.
*  *  *

Handling the complaints received in the past period, the Protector of Citizens has conducted investigations and established shortcomings in the Fund’s work, both in first-instance and second-instance procedures. The Fund responded to the Protector of Citizens’ investigation aimed at controlling the legality and regularity of its work by correcting the identified irregularities in individual cases, thus enabling individual citizens to exercise their rights arising from pension and disability insurance. This is certainly an example of correct conduct and successful cooperation with the Protector of Citizens. However, the irregularities identified in the Fund’s work occurred repeatedly, so that other citizens found themselves in the situations identical or similar to those previously solved, i.e. in the situation of not being able to exercise their rights for the reasons already pointed to the Fund in the previous cases.
The Protector of Citizens considers that the Fund must provide conditions to work in the best interest of citizens and to be equally available to all citizens who address it. Thus it will achieve the general objectives, organisation of professional and accountable service, and at the same time it will allow the insured persons and beneficiaries of the rights arising from pension and disability insurance to exercise their rights, which is the Fund’s legal obligation. Monitoring the Fund’s work in the past period, the Protector of Citizens has noticed some progress in the attainment of these goals. However, the Fund should continue taking certain measures and investing efforts to improve its work, and it must treat citizens with respect and care. Informing citizens better about the ways of exercising their rights before this administrative authority, along with expanding the existing forms of information, will also make a significant contribution to achieving these goals. Citizen complaints against the Fund’s work filed with the Protector of Citizens on a daily basis indicate that citizens are becoming more aware of their rights and request them in an increasingly more persistent and determined manner, but also that the Fund does not improve, at the same pace, its work and effectiveness in achieving and observing the rights and freedoms guaranteed by the legal system. 
The Protector of Citizens considers that administrative authorities not only should perform any action relating to the obligations, rights and lawful interests of citizens correctly in terms of form, fairly in terms of substance, appropriately, objectively, transparently, efficiently, professionally, promptly and courteously, whilst respecting dignity of citizens, but also that citizens are entitled to such work of administrative authorities.
On the basis of all established facts and circumstances, the Protector of Citizens has identified omissions in the work of the Pension and Disability Insurance Fund of the Republic of Serbia and pursuant to Article 31, paragraph 2 of the Law on the Protector of Citizens issued recommendations to that authority urging it to remove the identified shortcomings in its work and to undertake preventive actions aimed at improving the exercise of citizens’ rights and preventing similar omissions in the future. By applying Article 31, paragraph 3 of the Law, the Protector of Citizens established the deadlines of 60 days for being informed about measures taken and compliance with the recommendations.

PROTECTOR OF CITIZENS
Saša Janković
Send a copy to:
· Ministry of Labour and Social Policy
· Complainants
� Official Gazette of RS, No. 98/06


� Official Gazette of RS, Nos 79/05 and 54/07


� Official Journal of FRY, Nos 33/97, 31/01 and Official Gazette of RS, No. 30/10


� Article 25, paragraph 1 of the Law on the Protector of Citizens


� Article 21, paragraph 1 of the Law on the Protector of Citizens
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